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Court of Appeals of the District of Columbia 

No. 5176. | 

Proctor L. Dougherty et al., &c., Appellants, 

vs. 

United States of America ex Rel. Edward El H. Browning. 

i 

I 

i 

a Supreme Court of the District of Columbia. 

Law. No. 77591. 

United States of America ex Rel. Edward Ei H. Browning, 

Relator, 

vs. 

Proctor L. Dougherty, Sidney Taliaferro, | and William 
B. Ladue, Commissioners of the District] of Columbia, 
Respondents. 

i 

United States of America, 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Coprt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, jtlie following 
papers were filed and proceedings had, in the above-entitled 


cause, to wit: 


Petition. 


Filed January 13, 1930. 

In the Supreme Court of the District of Columbia. 

Law. No. 77591. 

United States of America ex Rel. Edward EJH. Browning, 

Relator, 


Proctor L. Dougherty, Sidney Taliaferro, and William 
B. Ladue, Commissioners of the District | of Columbia, 
Respondents. 

To the Honorable the Chief Justice and Associate Justices 
of the District of Columbia: 

Your petitioner respectfully represents tq this Honor¬ 
able Court: 
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1. That he is a citizen of the United States, a resident of 

i 7 

the District of Columbia, and files this petition in his own 
right. 

2. That on the 20th day of August, 1919, your relator was 
appointed a member of the Metropolitan Police Force of 
the District of Columbia, and was thereafter and on the 
20th day of August, 1922, promoted to be and become and 
was “a private of Class 3” in said Department and con¬ 
tinued as such until on, to wit, the 31st day of October, 1927, 
when he was bv an order of the Commissioners of the Dis- 


trict of Columbia, retired as a result of injuries received in 
line of duty, and while on active duty which injuries re¬ 
sulted in the permanent shortening of his left leg and per¬ 
manent partial impairment of the use of said leg, and an 
injury to his left hip. And an application was made 
2 at that time for a pension under the laws of the Dis¬ 
trict of Columbia applicable to pensions for police¬ 
men and firemen retired for injuries received in line of 
duty, and an allowance of $75.00 per month was made under 
date of October 21, 1927, which became effective and pay¬ 
able and has been paid since the first of November, 1927. 

3. Thereafter under the provisions of the law your rela¬ 
tor was notified to appear for further examination which 
said notice was complied with, and the examination was 
held bv the Police Surgeons of the District of Columbia on 
or about the 29th of July, 1929, and disclosed the conditions 
of impairment and .disability still continuing as at the time 
of the retirement. That as a result thereof this relator has 


not been called back for active duty but has been continued 
on the retired list and has been paid only the sum of $75 per 
month. 


4. Your relator states that on February 17, 1923, there 
was approved and put into effect an Act of Congress en¬ 
titled “An Act to equalize pensions of retired policemen 


and firemen of the District of Columbia, and for other pur¬ 


poses.’ ’ 


Which act reads as follows: 


“Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress As¬ 
sembled, that on and after the passage of this Act all per¬ 
sons upon the pension rolls of the police and fire depart¬ 
ments of the District of Columbia who were granted relief 
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| 

i 

in accordance with laws enacted prior to December 5,1919, 
shall receive such relief as is allowable under existing law, 
and all persons now or hereafter receiving relief from the 
policemen and firemen's relief fund shall also be entitled to 
all pension benefits resulting from any increase in pay that 
has or may hereafter be granted for any period prior to an 
application for an increase in pension under |the provisions 
of this Act: Provided, further, That any widow entitled to 
relief from the policemen and firemen’s relief fund may 
hereafter receive not more than $60 per month 
3 Sec. 2. That all Acts and parts of Acts to the ex¬ 

tent that they are inconsistent with! this Act are 
hereby repealed. 

Approved February 17, 1923.” 

i 

5. That after the passage of this Act some question arose 
as to the proper construction to be placed upon it and 
whether or not Congress intended that all piersons retired 
in the same class should receive the same amount of retire¬ 
ment pension, or whether authority to fix tjhe amount of 
pension of each policeman upon retirement| upon the de¬ 
gree of disability, was still left with Commissioners. There¬ 
upon, the then Commissioners, after conference with the 
Chairman of the Committee having the bill in charge in the 
House of Representatives, and the chairman of the Com¬ 
mittee having the bill in charge in the Senate, and after 
being advised by the said two .representatives of the Con¬ 
gress that it was the purpose and intention of Congress to 
equalize pensions and to require the payment in the same 
amounts to each pensioner in the same class,! removing the 
right of the Commissioners as in the past jto arbitrarily 
fix the amount of pension to be paid each pensioner, the 
then commissioners passed an order under date of Decem¬ 
ber 5, 1924, increasing the pension of all policemen and 
firemen with the exception of a very few npost of whom 
have since been corrected by the Commissioners or by this 
Court by its decree equalizing all pensions bf all persons 
in the same class and allowing them one-half of the amount 
of salaries payable to them if they be at thjo time of the 
passage of said Act on the active list whether retired be¬ 
fore or after the passage of said Act, and protecting them 
against any increase in the rate of salaries &fter the pas- 
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sage of said Act. This action of the Commission- 

4 ers was taken after conference with a committee of 
officers representing the policemen and firemen on 

behalf of themselves and all other policemen and firemen 
at the office of the then Commissioner in charge of police¬ 
men and firemen, that is to say, the late Captain James F. 
Oyster. 

6. After the passage of this Act a certain police officer 
who had been retired before the passage of this Act, and 
another police officer who had been retired after the pas¬ 
sage of this Act, being refused the full pension due and 
payable to them, under the law, filed a mandamus proceed¬ 
ing in the Supreme Court of the District of Columbia which 
resulted in an opinion and order of the Supreme Court of 
the District of Columbia directing and requiring the Com¬ 
missioners to pay said relators said sums as petitioned by 
them to so do. and upon an appeal by the respondents in 
said cause to the Court of Appeals of the District of Colum¬ 
bia. the said Court of Appeals by its opinion rendered on 
January 7, 1929, sustained the position of the lower court 
and affirmed its action in all respects. And upon the re¬ 
turn of the mandate in said cause there was paid by the 
Auditor of the District of Columbia to the said two officers 
the full pension, namely one-half of their salary, and 
there was likewise paid to them in cash all of the back 
pension due them as per the decision of the Court of Ap¬ 
peals. 

7. Your relator states that notwithstanding this decision 
of the Court of Appeals your respondents are now under¬ 
taking to and are in fact declining to recognize that deci¬ 
sion or to adjust and equalize pensions in accordance with 
that decision. That it is now claimed that that decision did 
not apply and the law does not apply to persons being re¬ 
tired afer the passage of that Act of February 17 

5 1923, and this notwithstanding the provisions of the 
Act which expressly provides therefor. 

8. And your relator being advised that his only remedy 
is by a writ of mandamus, he files this petition praying for 
such a writ. And therefore premises considered, relator 
prays: 

1. That a writ of mandamus mav issue out of this Hon- 

* 

orable Court directed to the respondents and each of them, 
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requiring them to appear in this Court and answer this 
petition and show cause, if any they have,! why the writ of 
mandamus should not be issued against Ithe respondents 
and each of them requiring them to pay tb your petitioner 
the sum of $87.50 per month as a pen si oil instead of the 
sum of $75.00 a month, the amount he is nbw being paid as 
a pension. 

2. And that your relator may have sucji other, further 
and general relief in the premises as he pay be entitled 
to and as to the Court may seem just and proper in the 
premises. 

EDWARD E. H. BROWNING, 

i Relator. 


W. GWYNN GARDINER, 

Attorney for Relator. 


District of Columbia, ss: i 

Edward E. H. Browning, being first dulv sworn on oath 

w / o * j 

deposes and says that he has read the foregoing petition 
for writ of mandamus by him subscribed land knows the 
contents thereof, and that the same is trip to the best of 
his knowledge, information and belief. 

EDWARD E. H. BROWNING. 


Subscribed and sworn to before mq this 11th day 
6 of January, A. D. 1930. i 

[notarial seal.] FRED P. pTERS, 

Notary Public , D. C. 

i 

Rule to Shore Cause. j 

I 

Filed January 15, 1930. 

* » * * * # j » 

This cause being before the Court upon {he petition of 
the relator Edward E. H. Browning, wherqin he prays a 
writ of mandamus to issue against the respondents named 
therein as Commissioners of the District of Columbia, upon 
consideration of the same, it is by the Court) this 15th day 
of January, A. D. 1930, j 

Ordered that the defendants, Proctor L. Dougherty, Sid¬ 
ney Taliaferro and William B. Ladue, Copmissioners of 
the District of Columbia be and they hereby are required 
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to appear in this Court on Friday next, January 17th, 
1930, at 10 o'clock A. M. and show cause if any they have 
why the writ of mandamus should not issue out of this 
Court as prayed for in said petition, provided a copy of 
this rule is served upon the defendants, and each of them 
on or before Wednesday, January 15, 1930. 

Bv the Court: 

F. L. SIDDOXS. 

Justice. 


Marshal's Return. 


Served a copy of the within rule on Proctor L. 
7 Dougherty, Commissioner District of Columbia, per- 
sonallv, 1/15 30. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia, 

By H. C. ALLEN, 

Deputy U. S. Marshal . 

K. 

Answer to Petition and Rule to Show Cause. 

Filed January 23, 1930. 

#*##### 

Now come Proctor L. Domdiertv, Sidnev F. Taliaferro 
and William B. Ladue, Commissioners of the District of 
Columbia, defendants in the above entitled cause and for 
reply to the petition filed herein and to the rule to show 
cause, show to the Court as follows: 

1-2. These defendants admit the allegations of para¬ 
graphs one and two of the said petition. 

3. Answering paragraph three these defendants say that 
pursuant to the authority conferred upon them by the Act 
of September 1, 1916, 39 Stats. 720, which provides: 

“The Commissioners of the District of Columbia in their 
discretion and at any time may cause any person receiving 
any relief allowance under the provisions of this Act, who 
have served less than twenty-five years, to appear and 
undergo a medical examination, as the result of which the 
said Commissioners shall determine whether the relief in 
such case shall be continued, increased, decreased, or dis¬ 
continued. ” 


U. S. OF A. EX EEL. E. E. H. BROWNING 


That the said Commissioners, by their order of July 12, 
1929, directed all such pensioners to appear ; and undergo 
medical examination; that such medical examinations have 
been made and the Commissioners gre about to 
8 proceed with the re-rating of such pensions as em¬ 
powered by the provisions of the Statute above 
quoted. 

4. These defendants say that the matters I set forth in 
paragraph four are matters of law which require no 
answer. 

5. These defendants say that pursuant to the terms of 
the Act of February 17, 1923, they increased pensions of 
all who made application therefor and raised them in pro¬ 
portion to the advances in salary within their respective 
classes; that upon application they granted full pensions 
to all pensioners who were upon pension rolls; prior to the 
passage of said Act, following the ruling of the Court of 
Appeals in the case of Roberts and McDermOtt. but they 
have not granted full pensions for part disabilities to per¬ 
sons such as the petitioner in this case who were not upon 
the pension rolls at that time and who were, only partly 
disabled. 

6. Answering paragraph six these defendants say that 
the matters therein set forth are matters of law which 
require no answer. 

7. Answering paragraph seven these defendants say that 
they have not interpreted the Act of 1923 to the extent 
requested by certain pensioners, but have interpreted the 
same as explained in paragraph five of this answer. 

Having fully answered said rule and petition Respond¬ 
ents pray that they may be hence dismissed with their costs 
in this behalf incurred. 

PROCTOR L. DOUGHERTY, 
SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners of the District of Columbia. 

WILLIAM W. BRIDE, I 

Corporation Counsel , D. C. 

F. H. STEPHENS, 

Assistant Corporation Counsel. 


i 
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9 District of Columbia, 

Proctor L. Dougherty, Sidney F. Taliaferro, and Wil¬ 
liam B. Ladue, being first duly sworn, depose and say that 

thev have read the answer bv them subscribed and know 
•/ ♦ 

the contents thereof, and that the matters and things 
therein stated thev verilv believe to be true. 

• ' PROCTOR L. DOUGHERTY, 

: SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners of the District of Columbia. 


Subscribed and sworn to before me this 22nd day of 
January, 1930. 

[notarial seal.] ADAM A. GEIBEL, 

i Notary Public , D. C. 


Demurrer. 


Filed January 23, 1930. 


Comes now the relator by his counsel and demurs to the 
answer of the Commissioner^ of the District of Columbia, 
the respondents, filed in said above entitled cause, and for 
reasons therefor states: 

1. That the answer does not set up a defense to the alle¬ 
gations of the petition. 

2. That in and bv the answer it will be found that the 
respondents have not in anywise attempted to deny any 

of the facts set forth but are relying as a defense 
10 upon some statute which the Court of Appeals says 
does not in anywise affect the rights of the relator, 
petitioner in this cause. 

AY. GAYYXN GARDINER, 

' Attorney for Relator. 

To F. H. Stephens, Esq., 

Assistant Corporation Counsel, 

District of Columbia: 

Please take notice that I shall on Friday, the 24th of 
January, 1930, at 10 o’clock A. M., or as soon thereafter 
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i 

i 

as Counsel can be heard, call the above deniurrer to the 
attention of Mr. Justice Siddons hearing opd numbered 
law cases. I 

W. GWYXX GAHDIXER, 

Attorney fbr Relator, 


Decree. 


Filed January 24, 1930. 

I 

# # * * * * i # 

i 

i 

i 

Whereas, lately in the Supreme Court of thie District of 
Columbia, the relator by his counsel filed his petition for a 
writ of mandamus to be directed to said respondents, re¬ 
quiring and commanding them to pay to thej relator the 
sum of Eighty-seven and 50/-00 ($87.50) dollars per month 
as pension due the relator under the Act of Congress ap¬ 
proved February 17, 1923, being an Act entitled * ‘An Act 
to equalize Pensions of retired policemen and firemen of 
the District of Columbia, and for other purposes,” and 
Whereas, the respondents answered said petition and the 
relator demurred thereto, and the demurrer being before 
the Court for hearing, and the Court tjeing of the 
11 opinion that the relator is entitled to the relief 
prayed for, and that the respondents should be re¬ 
quired and commanded to pay to him the said! pension of 
Eighty-seven and 50/100 ($87.50) dollars per month, and 
that the action of the respondents in so refusing and dis¬ 
allowing said pension to the relator is arbitrary and un¬ 
lawful, and the respondents electing to stand I upon their 
answers. j 

It is, therefore, this 241 h day of January, A. D. 1930, 
adjudged, ordered and decreed that a writ of peremptory 
mandamus issue out of this court to the said respondents, 
Proctor L. Dougherty, Sidney F. Taliaferro and William 
B. Ladue, and each of them, commanding them to place the 
petitioner, Edward E. H. Browning, upon the pension rolls 
of the District of Columbia as a pensioner under the Act of 
February 17, 1923, with compensation at the rate! of Eighty- 
seven and 50/100 ($87.50) Dollars per month, cbmmencing 
on the 1st day of Xovember, 1927, said payments jto continue 
as provided for in the said Act of Congress of February 17, 
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1923. With costs to be taxed against the respondents in 
favor of the relator. 

Bv the Court: 

| F. L. SIDDONS, 

Justice. 

From the foregoing, the respondents note an appeal, in 
open Court, to the Court of Appeals of the District of 
Columbia. 

F. L. SIDDONS, 

Justice. 


12 Assignments of Error. 

Filed February 4, 1930. 

• •••••• 

Now come the respondents in the above entitled cause, by 
their attorneys, and assign for error the action of the 
Court— 

1. In awarding the writ of mandamus to the petitioner. 

2. In holding the petitioner to be entitled to a full pension. 

3. In holding that members of the police force retired 
after the passage of the Act of 1923 were all entitled to full 
pensions regardless of the disabilities suffered bv them. 

WILLIAM W. BRIDE, * 
Corporation Counsel , D. C. y 
F. H. STEPHENS, 

Assistant Corporation Counsel , 

Attorneys for Respondents. 

Designation of Record. 

Filed February 4, 1930. 

• •••••• 

The clerk will please prepare a record, for the Court of 
Appeals, in the above cause consisting of— 

1. The petition and rule to show cause, 

2. The answer to the same, 

3. The demurrer to the answer, 

4. The decree and appeal therefrom in open court, 
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5. The assignment of errors, 

6. This designation. ! 

WILLIAM W. BRlfiE, 
Corporation Counsel, D. C., 

F. H. STEPHENS, 

Assistant Corporation Counsel, 

Attorneys for Respondents. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 12, both inclusive, to be aitrue and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made j part of this 
transcript, in cause No. 77591 at Law, wherein United States 
of America, ex rel. Edward E. H. Browning is Relator and 
Proctor L. Dougherty et al. Commissioners of the District 
of Columbia, are Respondents, as the same llemains upon 
the files and of record in said Court. 

In testimony whereof 1 hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of March, 1930. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, | 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5176. Proctor L. Dougherty et al., &c., appellants, vs. 
United States of America ex rel. Edward E. II. Browning. 
Court of Appeals, District of Columbia. Filed Apr. 4, 
1930. Henry W. Hodges, Clerk. 
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Court of Appeals of the District of Columbia 

— 

No. 5177. | 

Proctor L. Dougherty et al., &c., Appellants, 

vs. 

United States of America ex Pel. Gus Lee Hogan. 

a Supreme Court of the District of Columbia. 

Law. No. 77596. 

United States of America ex Pel. Gus Lee Hogan, Pelator, 

vs. 

Proctor L. Dougherty, Sidney Taliaferro, j and William 
B. Ladue, Commissioners of the District!of Columbia, 
Respondents. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme ;Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, ithe following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: ! 

I 

1 Petition. 

Filed January 15, 1930. I 

In the Supreme Court of the District of Columbia. 

Law. No. 77596. ! 

United States of America ex Pel. Gus Lee Hogan, Relator, 

! 

vs. 

Proctor L. Dougherty, Sidney Taliaferro, ^nd William 
B. Ladue, Commissioners of the District of Columbia, Re¬ 
spondents. 

To the Honorable the Chief Justice and Associate Justices 
of the District of Columbia: 

Your petitioner respectfully represents to j this Honor¬ 
able Court: 
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1. That he is a citizen of the United States, a resident of 
the State of Virginia, and files this petition in his own 
right. 

2. That prior to the first day of July, 1918, your relator 
made application for a position as a member of the Fire 
Department of the District of Columbia, and after examina¬ 
tion by the surgeons for said Department on said applica¬ 
tion and the pronouncement by said surgeons of good health 
on the part of the relator, he was on or about the first of 
July, 1918, appointed a private in Class 1, in the Fire De¬ 
partment of the District of Columbia, and continued in such 
employment until on or about the 15th of October, 1924, 
when upon an examination by the Surgeons for the Police 

and Fire Departments, he was pronounced unfit for 
2 service in that he was then suffering with tubercu¬ 
losis. And by order of the Commissioners he was 
retired and given a pension of $50 per month. At the time 
of said retirement your petitioner was ill and in bed. 

3. Within a few weeks after his retirement he made an 
application to the Commissioners that they further consider 
his case, and give him the allowance to which he claimed to 
be entitled, that is in the sum of $87.50 per month, he hav¬ 
ing in the meantime been promoted to class 3, and was then 
as such member of the Fire Department in class 3, entitled 
to a pension of $87.50 per month. Upon consideration of 
said application, a petition on the part of your relator the 
said application was denied and rejected and your relator 
was then paid by the commissioners under said order since 
said date the sum of only $50 per month. 

4. Thereafter under the provisions of the law, your re¬ 
lator was notified to appear for further examination which 
said notice was complied with and the examination was held 
by the Police Surgeons of the District of Columbia on or 
about July 20, 1929, and disclosed the condition of impair¬ 
ment and disability still continuing as at the time of the 
said retirement, and no order has been issued by the Com¬ 
missioners authorizing or permitting him to return to ac¬ 
tive duty nor has he been directed to return to active duty 
but remains still in the retired list, and is still receiving the 
said pension of $50 per month. 

5. Your relator states that on February 17, 1923, there 
was approved and put into effect an Act of Congress en- 
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titled “Ail Act to equalize pensions of retired policemen 
and firemen of the District of Columbia, and for 

3 other purposes.” Which act reads as follows: 

i 

“Be it enacted by the Senate and Hofuse of Repre¬ 
sentatives of the United States of America in Congress As¬ 
sembled, that on and after the passage of this Act all per¬ 
sons upon the pension rolls of the police apd fire depart¬ 
ments of the District of Columbia who wer^ granted relief 
in accordance with laws enacted prior to December 5, 1919, 
shall receive such relief as is allowable undOr existing law, 
and all persons now or hereafter receiving Relief from the 
policemen and firemen’s relief fund shall also be entitled to 
all pension benefits resulting from any increase in pay that 
has or may hereafter be granted for any period prior to 
an application for an increase in pension under the provi¬ 
sions of this Act: Provided, further, That any widow en¬ 
titled to relief from the policemen and firemen’s relief fund 
may hereafter receive not more than $60 peif month. 

Sec. 2. That all Acts and parts of Acts to the extent that 
they are inconsistent with this Act are hereby repealed. 

Approved February 17, 1923.” 

6. That after the passage of this Act some jquestion arose 
as to the proper construction to be placed upon it and 
whether or not Congress intended that all persons retired 
in the same class should receive the same amjount of retire¬ 
ment pension, or whether authority to fix the amount of 
pension of each policeman or fireman upon retirement 
upon the degree of disability, was still | left with the 
Commissioners. Thereupon, the then Commissioners, 
after conference with the Chairman of ! the Commit- 

i 

tee having the bill in charge in the House of Representa¬ 
tives, and the Chairman of the Committee paving the bill 
in charge in the Senate, and after being advised by the said 
two representatives of the Congress that it was the purpose 
and intention of Congress to equalize pensions and to re¬ 
quire the payment in the same amounts to oach pensioner 
in the same class, removing the right of the Commissioners 
as in the past to arbitrarily fix the aimount of pen- 
4 sion to be paid each pensioner, the jthen Commis¬ 
sioners passed an order under date off December 5, 
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1924, increasing the pension of all policemen and firemen 
with the exception of a very few, most of whom have since 
been corrected by the Commissioners or by this Court by 
its decree equalizing all pensions of all persons in the same 
class and allowing them one-half of the amount of salaries 
payable to them if they be at the time of the passage of said 
Act on the active list whether retired before or after the 
passage of said Act, and protecting them against any in¬ 
crease in the rate of salaries after the passage of said Act. 
This action of the Commissioners was taken after confer¬ 
ence with a committee of officers representing the policemen 
and firemen on behalf of themselves and all other policemen 
and firemen at the office of the then Commissioner in charge 
of policemen and firemen, that is to say, the late Captain 
James F. Oyster. 

7. After the passage of this Act a certain police officer 
who had been retired before the passage of this Act, and 
another police officer who had been retired after the pas¬ 
sage of this Act, being refused the full pension due and 
payable to them, under the law, filed a mandamus proceed¬ 
ing in the Supreme Court of the District of Columbia which 
resulted in an opinion and order of the Supreme Court of 
the District of Columbia directing and requiring the Com¬ 
missioners to pay said relators said sums as petitioned by 
them to so do, and upon an appeal by the respondents in 
said cause to the Court of Appeals of the District of Co¬ 
lumbia, the said Court of Appeals by its opinion rendered 
on January 7, 1929, sustained the position of the lower 
court and affirmed its action in all respects, and upon the 

return of the mandate in said cause there was paid 
5 bv the Auditor of the District of Columbia to the 

said two officers the full pension, namely, one-half of 
their salary, and there was likewise paid to them in cash all 
of the back pension due them as per the decision of the 
Court of Appeals. 

8. Your relator states that notwithstanding this decision 
of the Court of Appeals your respondents are now under¬ 
taking to and are in fact declining to recognize that deci¬ 
sion or to adjust and equalize pensions in accordance with 
that decision. That it is now claimed that that decision did 
not apply and the law does not apply to persons being re¬ 
tired after the passage of that Act of February 17, 1923, 
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and this notwithstanding the provisions of jthe Act which 
expressly provides therefor. 

9. And your relator being advised that his only remedy 
is by a writ of mandamus, he files this petition praying for 
such a writ. And therefore Premises Considered, Relator 
Prays: 

1. That a Writ of Mandamus may issue out of this Honor¬ 
able Court directed to the respondents and ; each of them, 
requiring them to appear in this Court and answer this 
petition and show cause, if any they have, \^hy the writ of 
mandamus should not be issued against the respondents and 
each of them requiring them to pay to your rplator the sum 
of $87.50 per month as a pension instead of the sum of 
$50.00 a month, the amount he is now being paid as a pen¬ 
sion. And to further pay relator $37.50 per month from 
October, 1924. 

2. And that your relator may have such pther, further 
and general relief in the premises as he may be entitled to 
and as to the Court may seem just and proper in the 
premises. 


GUS LEE HOGAN, 

Relator. 


W. GWYNN GARDINER, 

Attorney for Relator. 

District of Columbia, ss: 


Gus Lee Hogan, being first duly sworn on! oath deposes 
and says that he has read the foregoing petition for writ of 
mandamus by him subscribed and knows j the contents 
thereof, and that the same is true to the best j of his knowl¬ 
edge, information and belief. 

GUS LEE HOGAN. 


Subscribed and sworn to before me this 14th day of Janu¬ 
ary, A. D. 1930. 

[notarial seal.] JANE M. MacINERNEY, 

Notary Public, D. C. 


Rule to Show Cause . 
Filed January 15, 1930. 


6 


PROCTOR L. DOUGHERTY ET AL. VS. 


This cause being before the Court upon the petition of 
the relator, Gus Lee Hogan, wherein he prays a writ of 
mandamus to issue against the respondent named therein 
as Commissioners of the District of Columbia, and upon 
consideration of the same, it is by the Court, this 15th day 
of January, A. D. 1930, 

Ordered that the defendants, Proctor L. Dougherty, Sid¬ 
ney Taliaferro and William B. Ladue, Commissioners of 
the District of Columbia be and they hereby are required 
to appear in this Court on Friday next, January 17th, 1930, 
at 10 o’clock A. M. and show cause if any they have why the 
writ of mandamus should not issue out of this court as 
prayed for in said petition, provided a copy of this 
7 rule is served upon the defendants, and each of them 
on or before Wednesday, January 15, 1930. 

By the Court. 

JENNINGS BAILEY, 

Justice. 


Marshal 7 s Return. 

Served a copy of the within Rule on Proctor L. Dough¬ 
erty bv serving N. A. Morton, Sectv., Personallv 1-15-30. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia , 

By H. C. ALLEN, 

Deputy U. S. Marshal. 

K. 

Ansiver to the Petition and Rule to Show Cause. 

Filed January 23, 1930. 


Now come Proctor L. Dougherty, Sidney F. Taliaferro 
and William B. Ladue, Commissioners of the District of 
Columbia, defendants in the above entitled cause and for 
reply to the petition tiled herein and to the rule to show 
cause, show to the Court as follows: 

1-2-3. These defendants admit the allegations of para¬ 
graphs one to three both inclusive. 
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4. Answering paragraph four these defendants say that 
pursuant to the authority conferred upon them by the Act 
of September 1, 1916, 39 Stats. 720, which provides: 

i 


8 “The Commissioners of the District of Columbia 

in their discretion and at any time may cause any 
person receiving any relief allowance under the provisions 
of this Act, who have served less than twenty-five years, 
to appear and undergo a medical examination, 1 ; as the result 
of which the said Commissioners shall determine whether 
the relief in such case shall be continued, increased, de¬ 
creased, or discontinued.’ 9 


That the said Commissioners, by their order of July 12, 
1929, directed all such pensioners to appear and undergo 
medical examination; that such medical examinations have 
been made and the Commissioners are about to proceed 
with the rerating of such pensions as empowered by the 
provisions of the Statute above quoted. 

5. These defendants are advised that paragraph five con¬ 
tains matters of law which require no answer, j 

6. Answering paragraph six these defendants say that 
pursuant to the terms of the Act of February lj7, 1923, they 
increased pensions of all who made application therefor 
and raised them in proportion to the advances in salary 
within their respective classes; that upon application they 
granted full pensions to all pensioners whoj were upon 
pension rolls prior to the passage of said Act, following 
the ruling of the Court of Appeals in the case of Roberts 
and McDermott, but they have not granted full pensions for 
part disabilities to persons such as the petitioner in this 
case who were not upon the pension rolls at that time and 
who were only partly disabled. 

7. Answering paragraph seven these defendants say that 

the matters therein set forth are matters of law which re- 

. 

quire no answer. 

8. Answering paragraph eight these defendants say that 

they have not interpreted the Act of 19^3 to the ex- 
9 tent requested by certain pensioners, but have inter¬ 
preted the same as explained in paragraph five of 
this answer. 

9. Defendants are advised that paragraph Oine consists 
of matters of law requiring no answer. 
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Having fully answered said rule and petition Respond¬ 
ents pray that they may be hence dismissed with their costs 
in this behalf incurred. 

PROCTOR L. DOUGHERTY, 
SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners of the District of Columbia. 

WILLIAM W. BRIDE, 

Corporation Counsel , D. C. 

F. H. STEPHENS, 

Assistant Corporation Counsel. 

District of Columbia, ss: 

Proctor L. Dougherty, Sidney F. Taliaferro and William 
B. Ladue, being first duly sworn, depose and say that they 
are Commissioners of the District of Columbia, that they 
have read the answer by them subscribed and know the 
contents thereof; and that the matters and things therein 
stated they verily believe to be true. 

PROCTOR L. DOUGHERTY, 
SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners of the District of Columbia. 

Subscribed and sworn to before me this 22nd day of Janu¬ 
ary, 1930. 

[notarial seal.] ADAM A. GIEBEL, 

i Notary Public , D. C. 

10 Demurrer. 

Filed January 23, 1930. 

• # • • * * • 

Comes now the relator by his counsel and demurs to the 
answer of the Commissioners of the District of Columbia, 
the respondents, filed in said above entitled cause, and for 
reasons therefor states: 

1. That the answer does not set up a defense to the allega¬ 
tions of the petition. 

2. That in and by the answer it will be found that the 
respondents have not in any wise attempted to deny any 
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| 

of the facts set forth but are relying as a jdefense upon 
some statute which the Court of Appeals says does not in 
any wise affect the rights of the relator, petitioner in this 
cause. 

W. GWYNN GARDINER, 

Attorney for Relator. 

i 

! 

To F. H. Stephens, Esq., 

Assistant Corporation Counsel: 

Please take notice that I shall on Friday^ the 24th of 
January, 1930, at 10 o’clock A. M. or as soon thereafter 
as counsel can be heard, call the above derqurrer to the 
attention of Mr. Justice Siddons hearing odd numbered 
law cases. 

W. GWYNN GARDINER, 

Attorney fhr Relator . 

i 

11 Decree. 

Filed January 24, 1930. i 

[ 

• • • * * * ! * 

Whereas, lately in the Supreme Court of the District of 
Columbia, the relator by his counsel filed his j petition for 
a writ of mandamus to be directed to said Respondents, 
requiring and commanding them to pay to the relator the 
sum of Eighty-seven and 50/100 ($87.50) Dollars per month 
as pension due the relator under the Act of (^ongress ap¬ 
proved February 17, 1923, being an Act entitled 4 4 An Act 
to equalize pensions of retired policemen and firemen of 
the District of Columbia, and for other purposes,” and 

Whereas, the respondents answered said petition and 
the relator demurred thereto, and the demhrrer being 
before the Court for hearing, and the Court being of the 
opinion that the relator is entitled to the rqlief prayed 
for, and that the respondents should be required and com¬ 
manded to pay to him the said pension of Eighty-seven 
and 50/100 ($87.50)' Dollars per month, and that the action 
of the respondents in so refusing and disallowing said pen¬ 
sion to the relator is arbitrary and unlawful, jand the re¬ 
spondents electing to stand upon their answers. 


i 
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Having fully answered said rule and petition Respond¬ 
ents pray that they may be hence dismissed with their costs 
in this behalf incurred. 

PROCTOR L. DOUGHERTY, 

, SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners of the District of Columbia. 

WILLIAM W. BRIDE, 

Corporation Counsel , D. C. 

F. H. STEPHENS, 

Assistant Corporation Counsel. 

District of Columbia, ss: 

Proctor L. Dougherty, Sidney F. Taliaferro and William 
B. Ladue, being first duly sworn, depose and say that they 
are Commissioners of the District of Columbia, that they 
have read the answer by them subscribed and know the 
contents thereof; and that the matters and things therein 
stated they verilv believe to be true. 

PROCTOR L. DOUGHERTY, 
SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Commissioners of the District of Columbia. 

Subscribed and sworn to before me this 22nd day of Janu¬ 
ary, 1930. 

[notarial seal.] ADAM A. GIEBEL, 

Notary Public , D. C. 

10 Demurrer. 

Filed January 23, 1930. 

Comes now” the relator by his counsel and demurs to the 
answer of the Commissioners of the District of Columbia, 
the respondents, filed in said above entitled cause, and for 
reasons therefor states: 

1. That the answer does not set up a defense to the allega¬ 
tions of the petition. 

2. That in and by the answer it will be found that the 
respondents have not in any wise attempted to deny any 
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of the facts set forth but are relying as a defense upon 
some statute which the Court of Appeals says does not in 
any wise affect the rights of the relator, petitioner in this 
cause. 

W. GWYNN GARDINER, 

Attorney for Relator. 

i 

l 

1 

To F. H. Stephens, Esq., 

Assistant Corporation Counsel: 

i 

Please take notice that I shall on Frida^, the 24th of 
January, 1930, at 10 o’clock A. M. or as soon thereafter 
as counsel can be heard, call the above demurrer to the 
attention of Mr. Justice Siddons hearing odd numbered 
law cases. I 

W. GWYNN GARDINER, 

Attorney for Relator. 

11 Decree. 

i 

Filed January 24, 1930. 

• • * * * ♦ j • 

Whereas, lately in the Supreme Court of the District of 
Columbia, the relator by his counsel filed hisj petition for 
a writ of mandamus to be directed to said respondents, 
requiring and commanding them to pay to the relator the 
sum of Eighty-seven and 50/100 ($87.50) Dollars per month 
as pension due the relator under the Act of Congress ap¬ 
proved February 17, 1923, being an Act entitled “An Act 
to equalize pensions of retired policemen and firemen of 
the District of Columbia, and for other purposes,” and 

Whereas, the respondents answered said petition and 
the relator demurred thereto, and the demjurrer being 
before the Court for hearing, and the Court being of the 
opinion that the relator is entitled to the relief prayed 
for, and that the respondents should be required and com¬ 
manded to pay to him the said pension of tilighty-seven 
and 50/100 ($87.50)' Dollars per month, and th^t the action 
of the respondents in so refusing and disallowing said pen¬ 
sion to the relator is arbitrary and unlawful, and the re¬ 
spondents electing to stand upon their answers. 
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It is, therefore, this 24th day of January, A. D. 1930, 
adjudged, ordered and decreed that a writ of peremptory 
mandamus issue out of this court to the said respondents, 
Proctor L. Dougherty, Sidney F. Taliaferro and William 
B. Ladue, and each of them, commanding them to place 
the petitioner, Gus Lee Hogan, upon the pension rolls of the 
District of Columbia as a pensioner under the Act of Feb¬ 
ruary 17, 1923, with compensation at the rate of 
12 Eighty-seven and 50/100 ($87.50) Dollars per month, 
commencing on the 15th day of October, 1924, said 
payments to continue as provided for in the said Act of 
Congress of February 17, 1923. With costs to be taxed 
against the respondents in favor of the relator. 

By the Court: 

F. L. SIDDONS, 

Justice. 

From the foregoing, the respondents note an appeal in 
open Court to the Court of Appeals of the District of 
Columbia. 

F. L. SIDDONS, 

Justice. 

Assignments of Error. 

Filed February 4, 1930. 

• •••••• 

Now come the respondents in the above entitled cause, 
by their attorneys, and assign for error the action of the 
Court— 

1. In awarding the writ of mandamus to the petitioner. 

2. In holding the petitioner to be entitled to a full pen¬ 
sion. 

3. In holding that members of the police force retired 
after the passage of the Act of 1923 were all entitled to 
full pensions regardless of the disabilities suffered bv them. 

| WILLIAM W. BRIDE, 

Corporation Counsel , D. C.; 

F. H. STEPHENS, 

Assistant Corporation Counsel , 
i Attorneys for Respondents. 
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Designation of Record . 


Filed February 4, 1930. 

i 

• • • * * • i * 

The clerk will please prepare a record, for, the Court of 
Appeals, in the above cause consisting of— 

1. The petition and rule to show cause, j 

2. The answer to the same, 

3. The demurrer to the answer, 

4. The decree and appeal therefrom in open court, 

5. The assignment of errors, 

6. This designation. 

WILLIAM W. BRIDE, 
Corporation Counsel, D . C .; 

F. H. STEPHENSl 
Assistant Corporation Counsel, 

Attorneys for Respondents . 

i 

14 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: I 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 77596 at Law, wherein 
United States of America, ex rel. Gus Lee Hogan is Re¬ 
lator and Proctor L. Dougherty et al., Commissioners of 
the District of Columbia, are Respondents, as the same re¬ 
mains upon the files and of record in said Cofirt. 

In testimony whereof I hereunto subscribe nly name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of March, 1930. 

[Seal Supreme Court of the District of Columbia.] 

i 

FRANK E. CUNNINGHAM, 

i Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 


i 
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Endorsed on cover: District of Columbia Supreme Court. 
No. 5177. Proctor L. Dougherty et al., &c., appellants, vs. 
United States of America ex rel. Gus Lee Hogan. Court 
of Appeals, District of Columbia. Filed Apr. 4, 1930. 
Henry W. Hodges, clerk. 
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Court of Appeals of the District of Columbia 

— 

No. 5178. | 

I 

I 

Proctor L. Dougherty et al., &c., Appellants, 

vs. i 

i 

United States of America ex Rel. Walter D. Toms. 

a Supreme Court of the District of Cplumbia. 

Law. No. 77607. 

! 

United States of America ex Rel. Walter D. Toms, 

Relator, 

vs. 

Proctor L. Dougherty, Sidney Taliaferro,! and William 
B. Ladue, Commissioners of the District] of Columbia, 
Respondents. 

i 

United States of America, 

District of Columbia, ss: 

I 

Be it remembered, That in the Supreme] Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned,! the following 
papers were filed and proceedings had, in the jabove-entitled 
cause, to wit: 

1 Petition. 

Filed Jan. 17,1930. 

In the Supreme Court of the District of Columbia. 

i 

Law. No. 77607. ] 

i 

United States of America ex Rel. Walter D. Toms, 

Relator, 

vs. | 

Proctor L. Dougherty, Sidney Taliaferro, find William 

B. Ladue, Commissioners of the District of Columbia, 
Respondents. j 

To the Honorable the Chief Justice and Associate Justices 
of the District of Columbia: 

j 

Your petitioner respectfully represents to this Honor¬ 
able Court: 
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1. That he is a citizen of the United States, a resident of 
the District of Columbia, and files this petition in his own 
right. 

^ _ * 

2. That on January 1, 1921, relator w^as appointed a 
member of the Metropolitan Police Force of the District of 
Columbia and served until the lSth of August, 1928, when 
he was retired, i He being at that* time a member of Class 
3 of the Police Department and entitled to a pension under 
the law, of $87.50 a month. Rela;or v’as retired by action 
of the Commissioners instituted by them at their owm in¬ 
stance upon the report of the Surgeons showing that your 
relator had while in the line of dutv contracted tuberculosis 
of the skin — was totally incapacitated from performing 
the duties of a police officer. ; 

3. Upon said involuntary retirement of your re- 
2 lator on August 15, 1928, the Commissioners of the 
District of Columbia, through the Retiring Board, 
fixed the retirement pension of ypur relator as a perma¬ 
nent retirement pension the sum of $50.00 per month, from 
which action by the Commissioners your relator protested 
and objected; and thereafter under date of October 23, 
1928, your relator was given an increase and allowed the 
sum of $60.00 per month, to become effective September 18, 
1928. Your relator protested and objected to this decision 
and requested that he be paid the full sum wffiich the law 
allowed him, to wit, $S7.50 a month, and under date of De¬ 
cember 27, 1928, lie wrote the Commissioners as follows, 
to wit: 

“I, Walter D. Toms, hereby respectfully appeal from the 
decision of the Retirement Board of the Metropolitan 
Police Department in awarding me only $60.00 a month 
pension. 

I was appointed to the Metropolitan Police Force on 
January 1, 1921, and served until I v’as involuntarily re¬ 
tired on August 15, 1928. The reason for my retirement 
was that I am suffering from tubercular skin disease and 
am totally incapacitated, in view of which fact I feel that I 
should receive the maximum pension of $87.50 a month. I 
have a wife and five children. 

My disabilitv, I am informed bv the doctors, was caused 
in the line of duty, and I attach hereto statements of Doc¬ 
tors Campbell and Murphy showing my condition. 
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I 

Trusting that my case may receive favorable considera¬ 
tion, I remain, 

Respectfully, 

WALTER t>. TOMS.” 

| 

Notwithstanding such appeal the Commissioners refused 
and denied your relator the sum of $87.50, and refused and 
declined to allow him any further or additional sum other 
than, to wit, the $60.00 a month pension aifd he has not 
received any increase over and above saiid $60.00 per 
month, except since May 15, 1929, when $70.00 was 
3 allowed him. 

That thereafter your relator employed counsel 
and in response to a demand made on the dommissioners 
by his counsel they wrote him under date of October 7,1929, 
as follows: 

“Replying to your letter of September 25, requesting 
that Officer W. D. Toms on the retired list of tjhe Police De¬ 
partment be placed on the pension roll at the ^ate of $87.50 
per month, I am directed by the Commissioners to inform 
you that this matter was referred to the Chairman of the 
Retiring and Relief Board, who states that Toms is not en¬ 
titled to an increase in his present pension bf $70.00 per 
month, as lie does not come within the scope of the Act of 
Februarv 17, 1923, nor within the ruling of !the Court of 
Appeals in the McDermott and Roberts cases.j 
Verv truly vours, 

DANIEL E. GARGES, 

Secretary Board of Commissioners, D. C .” 

Your relator is advised by his counsel that this action is 
taken by the Commissioners notwithstanding! the decision 
of this Court which was affirmed by the Coubt of Appeals 
of the District of Columbia in all respects an(jt which posi¬ 
tively and definitely determined the rights of all pensioners. 

4. That thereafter under the provisions of the law your 
relator was notified to appear for further j examination 
which said notice was complied with, and the (examination 
was held by the Police Surgeons of the District! of Columbia 
on or about the month of July, 1929 and disclosed the con¬ 
ditions of impairment and disability still continuing as at 
the time of the retirement. That as a result thereof relator 


i 
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has not been called back for active duty but has been con¬ 
tinued on the retired list and has been paid only the sum 
of $70 per month. 

5. Your relator states that on February 17, 1923, there 
was approved and put into effect an Act of Congress en¬ 
titled 4 ‘An Act to equalize pensions of retired policemen 

and firemen of the District of Columbia, and for other 
4 purposes.” Which act reads as follows: 

“Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress As¬ 
sembled, that on and after the passage of this Act all per¬ 
sons upon the pension rolls of the police and fire depart¬ 
ments of the District of Columbia who were granted relief 
in accordance with laws enacted prior to December 5, 1919, 
shall receive such relief as is allowable under existing law, 
and all persons now or hereafter receiving relief from the 
policemen and firemen’s relief fund shall also be entitled to 
all pension benefits resulting from any increase in pay that 
has or may hereafter be granted for any period prior to 
an application for an increase in pension under the provi¬ 
sions of this Act: Provided, further, That any widow en¬ 
titled to relief from the policemen and firemen’s relief fund 
may hereafter receive not more than $60 per month. 

Sec. 2. That all Acts and parts of Acts to the extent that 
they are inconsistent with this Act are hereby repealed. 

Approved February 17, 1923.” 

6. That after the passage of this Act some question arose 
as to the proper construction to be placed upon it and 
whether or not Congress intended that all persons retired 
in the same class should receive the same amount of retire¬ 
ment pension, or whether authority to fix the amount of 
pension of each policeman upon retirement upon the degree 
of disability, was still left with the Commissioners. There¬ 
upon, the then Commissioners, after conference with the 
Chairman of the Committee having the bill in charge in the 
House of Representatives, and the chairman of the Com¬ 
mittee having the bill in charge in the Senate, and after 
being advised by the said two representatives of the Con¬ 
gress that it was the purpose and intention of Congress to 
equalize pensions and to require the payment in the same 
amounts to each pensioner in the same class, removing the 
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right of the Commissioners as in the past to Arbitrarily fix 
the amount of pension to be paid each pensioner, the then 
commissioners passed an order under date of December 5, 
1924, increasing the pension of all policemen and 

5 and firemen with the exception of a very few most of 

whom have since been corrected by Itlie Commis- 

* ! 

sioners or by this Court by its decree equalizing all pen¬ 
sions of all persons in the same class and allowing them 
one-half of the amount of salaries payable to j them if they 
be at the time of the passage of said Act on tjie active list 
whether retired before or after the passage of ^aid Act, and 
protecting them against any increase in the rate of salaries 
after the passage of said Act. This action of |the Commis¬ 
sioners was taken after the conference with a committee of 
officers representing the policemen and foremjen on behalf 
of themselves and all other policemen and firemen at the 
office of the then Commissioner in charge of pplicemen and 
firemen, that is to say, the late Captain James |F. Oyster. 

7. After the pasasge of this Act a certain police officer 
who had been retired before the passage of this Act, and 
another police officer who had been retired after the pas¬ 
sage of this act, being refused the full pension due and pay¬ 
able to them, under the law, filed a mandamui proceeding 
in the Supreme Court of the District of Columbia which re¬ 
sulted in an opinion and order of the Supreme jCourt of the 
District of Columbia directing and requiring jhe Commis¬ 
sioner- to pay said relators said sums as petitioned by them 
to do so, and upon an appeal by the respondents in said 
cause to the Court of Appeals of the District qf Columbia, 
the said Court of Appeals by its opinion rendered on Janu¬ 
ary 7, 1929, sustained the position of the low^r court and 
affirmed its action in all respects. And upon the return of 
the mandate in said cause there was paid by the Auditor of 
the District of Columbia to the said two officers the full 
pension, namely, one-half of their salary, an<jl there was 
likewise paid to them in cash all of the back pension due 
them as per the decision of the Court of Appeals. 

6 8. Your relator states that notwithstanding this 
decision of the Court of Appeals your respondents 

are now undertaking to and are in fact declining to recog¬ 
nize that decision or to adjust and equalize pensions in ac¬ 
cordance with that decision. That it is now cliamed that 


i 
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that decision did not apply and the law does not apply to 
persons being retired after the passage of that Act of Feb¬ 
ruary 17, 1923, and this notwithstanding the provisions of 
the Act which expressly provides therefor. 

9. And your relator being advised that his onlv remedy is 
by a writ of mandamus, he files this petition praying for 
such a writ. And therefore premises considered, relator 
prays: 

1. That a writ of mandamus may issue out of this Honor¬ 
able Court directed to the respondents and each of them, 
requiring them to appear in this court and answer this peti¬ 
tion and show cause, if any they have, why the writ of man¬ 
damus should not be issued against the respondents and 
each of them requiring them to pay to your relator the sum 
of $87.50 per month as a pension instead of the sum of 
$70.00 a month, the amount he is now being paid as a pen¬ 
sion: and further to pay relator the difference between 
$87.50 and the amount he was paid each month since the 
date of his retirement. 

2. And that your relator may have such other, further 
and general relief in the premises as he may be entitled to 
and as to the Court may seem just and proper in the 
premises. 

WALTER D. TOMS, 

Relator. 

W. GWYNN GARDINER, 

Attorney for Relator. 

District of Columbia, ss: 

Walter D. Toms being first duly sworn on oath deposes 
and says that he has read the foregoing petition for writ of 
mandamus by him subscribed and knows the contents 
thereof, and that the same is true to the best of his 
7 knowledge, information and belief. 

WALTER D. TOMS. 

Subscribed and sworn to before me this 16th day of Janu¬ 
ary, A. D. 1930. 

[notarial seal.] FRED P. MYERS, 

Notary Public , D. C. 
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Rule to Show Cause. 

\ 

Filed January 17, 1930. 

| 

******* 

i 

| 

This cause is before the Court upon the jpetition of the 
relator, Walter D. Toms, wherein he prays a jwrit of manda¬ 
mus to issue against the respondents named tjherein as Com¬ 
missioners of the District of Columbia, and upon considera¬ 
tion of the same, it is by the Court, this 17tji day of Janu¬ 
ary, A. D. 1930, | 

Ordered, that the defendants, Proctor L. I)ougherty, Sid¬ 
ney Taliaferro and William B. Ladue, Commissioners of the 
District of Columbia, be and they hereby dre required to 
appear in this Court on Friday next, January 24th, 1930, at 
10 o’clock a. m. and show cause if any tlieyj have why the 
writ of mandamus should not issue out of 1 this Court as 
prayed for in said petition, provided a copyjof this rale is 
served upon the defendants, and each of them on or before 
Wednesday, January 22nd, 1930. 

By the Court: ! 

F. L. SI^DONS, 

I Justice. 

i 

i 

8 Marshal 9 s Return. 


Served a copy of the within Rule on Procitor L. Dough- 
ertv. Commissioner Personally 1-18-30 Edgar C. Snyder 
U. S. Marshal in and for the Dist. of Columbia by H. C. 
Allen Deputy U. S. Marshal. 

j 

Answer to Petition and Rule to Slioiv Cause. 


* 


Filed January 23, 1930. 

* # # # # | 


* 


Now come Proctor L. Dougherty, Sidney IF. Taliaferro 
and William B. Ladue, Commissioners of the District of 
Columbia, defendants in the above entitled cause and for 
reply to the petition filed herein and to Ihe rule to show 
cause, show to the Court as follows: 
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1-2. Defendants admit the allegations of paragraphs one 
and two and aver that the Relator, while afflicted with a 
disease which renders him entirely undesirable for the per¬ 
formance of police duties, does not incapacitate him from the 
performance of manual labor and that the Relator, except 
for the said physical disability is in sound physical condi¬ 
tion. 

3. Answering paragraph three these defendants admit 
the matters and facts therein set forth but deny the con¬ 
clusions of law therein. 

4. Answering paragraph four these defendants say that 
pursuant to the authority conferred upon them by the Act 
of September 1, 1916, 39 Stats. 720, which provides: 

9 “The Commissioners of the District of Columbia 

in their discretion and at anv time mav cause anv 
person receiving any relief allowance under the provisions 
of this Act, who have served less than twenty-five years, to 
appear and undergo a medical examination, as the result of 
which the said Commissioners shall determine whether the 
relief in such case shall be continued, increased, decreased, 
or discontinued. ” 

5. Answering paragraph five these defendants say that 
the matters therein set forth are matters of law which re¬ 
quire no answer. 

6. Answering paragraph six these defendants say that 
pursuant to the terms of the Act of February 17, 1923, they 
increased pensions of all who made application therefor 
and raised them in proportion to the advances in salary 
within their respective classes: that upon application they 
granted full pensions to all pensioners who were upon pen¬ 
sion rolls prior to the passage of said Act, following the 
ruling of the Court of Appeals in the case of Roberts and 
McDermott, but they have not granted full pensions for 
part disabilities to persons such as the petitioner in this 
case who were not upon the pension rolls at that time and 
who were only partly disabled. 

7. Answering paragraph seven these defendants say that 
the matters therein set forth are matters of law which re¬ 
quire no answer. 

8. Answering paragraph eight these defendants say that 
they have not interpreted the Act of 1923 to the extent re- 
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. 

quested by certain pensioners, but have interpreted the same 
as explained in paragraph five of this answer. 

9. Defendants are advised that paragraph nine consists 
of matters of law requiring no answer. 

10 Having fully answered said rule ^nd petition Re¬ 
spondents pray that they may be hence dismissed 

with their costs in this behalf incurred. 

PROCTOR L. D0UGHERTY, 
SIDNEY F. TALIAFERRO, 

W. B. LADUE, | 

Comynissioners of the District of Columbia. 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C. 

F. H. STEPHENS, j 

Assistant Corporation Counsel. 

| 

District of Columbia, ss: 

Proctor L. Dougherty, Sidney F. Taliaferro and William 
B. Ladue, being first duly sworn, depose and say that they 
are Commissioners of the District of Coluhabia, that they 
have read the answer by them subscribed! and know the 
contents thereof; and that the matters and; things therein 
stated they verily believe to be true. j 

PROCTOR L. DduGHERTY, 
SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Coynmissioners of the District of Columbia. 

\ 

I 

Subscribed and sworn to before me this 22nd day of Janu¬ 
ary, 1930. 

[notarial seal.] ADAM A. GIEBEL, 

Notary Public, D. C. 

| 

11 Deynurrer. 

\ 

| 

Filed January 23,1930. 

**#### | * 

Comes now the relator by his counsel and demurs to the 
answer of the Commissioners of the District of Columbia, 
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the respondents, filed in said above entitled cause, and for 
reasons therefor states: 

1. That the answer does not set up a defense to the alle¬ 
gations of the petition. 

2. That in and by the answer it will be found that the re¬ 
spondents have not in any wise attempted to deny any of 
the facts set forth but are relying as a defense upon some 
statute which the Court of Appeals says does not in any 
wise affect the rights of the relator, petitioner in this cause. 

W. GWYNN GARDINER, 
i Attorney for Relator. 

To F. H. Stephens, Esq., 

Assistant Corporation Counsel, 

District of Columbia: 

Please take notice that I shall on Friday, the 24th of 
January, 1930, at 10 o’clock A. M., or as soon thereafter 
as counsel can be heard, call the above demurrer to the 
attention of Mr. Justice Siddons hearing odd numbered 
law cases. 

W. GWYNN GARDINER, 

Attorney for Relator. 


Decree. 

Filed January 24,1930. 

**##*•• 

Whereas, lately in the Supreme Court of the District of 
Columbia, the relator by his counsel filed his petition for a 
writ of mandamus to be directed to said respondents, re¬ 
quiring and commanding them to pay to the relator 
12 the sum of Eighty-seven and 50/100 ($87.50) Dol¬ 
lars per month as pension due the relator under the 
Act of Congress approved February 17, 1923, being an Act 
entitled “An Act to equalize Pensions of retired police¬ 
men and firemen of the District of Columbia, and for other 
purposes,” and 

Whereas, the respondents answered said petition and the 
relator demurred thereto, and the demurrer being before 
the Court for hearing, and the Court being of the opinion 
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that the relator is entitled to the relief played for, and 
that the respondents should be required abd commanded 
to pay to him the said pension of Eighty-se\ien and 50/100 
($87.50) Dollars per month, and that the action of the re¬ 
spondents in so refusing and disallowing said pension to 
the relator is arbitrary and unlawful, and tlje respondents 
electing to stand upon their answer. 

It is, therefore, this 24th day of January, A. D. 1930 ad¬ 
judged, ordered and decreed that a writ 6f peremptory 
mandamus issue out of this court to the said respondents, 
Proctor L. Dougherty, Sidney F. Taliaferrp and William 
B. Ladue, and each of them commanding thein to place the 
petitioner, Walter D. Toms upon the pension rolls of the 
District of Columbia as a pensioner und^r the Act of 
February 17,1923, with compensation at the rate of Eighty- 
seven and 50/100 ($87.50) Dollars per montl^, commencing 
on the 16th day of August, 1928, said payments to continue 
as provided for in the said Act of Congress of February 17, 
1923. With costs to be taxed against the respondents in 
favor of the relator. 

By the Court: ! 

F. L. SIliDONS, 

Justice . 

i 

13 From the foregoing, the respondents note an ap¬ 
peal, in open Court, to the Court of Appeals of the 
District of Columbia. 

F. L. SIBDONS, 

. Justice . 

Assignments of Error . 

Filed February 5, 1930. j 

i 

i 

i 

****** • 

i 

Now come the respondents in the above e n titled cause, 
by their attorneys, and assign for error the action of the 
Court— 

1. In awarding the writ of mandamus to th^ petitioner. 

2. In holding the petitioner to be entitled to a full 
pension. 

I 

i 
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3. In holding that members of the police force retired 
after the passage of the Act of 1923 were all entitled to 
full pensions regardless of the disabilities suffered by them. 

WILLIAM W. BRIDE, 
Corporation Counsel, D. C., 

F. H. STEPHENS, 

Assistant Corporation Counsel, D. C., 

Attorneys for Respondents. 

Designation of Record. 

Filed February 5, 1930. 
##*###• 

The clerk will please prepare a record for the 

14 Court of Appeals, in the above cause consisting of— 

1. The petition and rule to show cause, 

2. The answer to the same, 

3. The demurrer to the answer, 

4. The decree and appeal therefrom in open court, 

5. The assignment of errors, 

6. This designation. 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C., 

F. H. STEPHENS, 

Assistant Corporation Counsel, 

Attorneys for Respondents. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 14, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 77607 at Law, wherein United 
States of America, ex rel. Walter D. Toms, is Relator and 
Proctor L. Dougherty, et al., Commissioners of the Dis¬ 
trict of Columbia, are Respondents, as the same remains 
upon the files and of record in said Court. 
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- | 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of | Washington, in 
said District, this 27th day of March, 1930. 

[Seal Supreme Court of the District oij Columbia.] 

FRANK E. CUNNINGHAM, 

! Cleric , 

By CHAS. B. COFLIN, j 

Asst. Cleric. 

Endorsed on cover: District of Columbia jSupreme Court. 
No. 5178. Proctor L. Dougherty et al., &c.^ appellants, vs. 
United States of America ex rel. Walter D. Toms. Court 
of Appeals, District of Columbia. Filed Apr. 4, 1930. 
Henry W. Hodges, clerk. 
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BRIEF ON BEHALF OF APPELLANTS 


Statement of the Case 

These cases come up from the Supreme Court 
of the District of Columbia which awarded three 
writs of mandamus requiring the Commissioners 
to put the realtors on the pension rolls of the Dis¬ 
trict of Columbia with full pensions in supposed 
harmony with the decision of this Court in the 
McDermott and Roberts cases, 58 App. D. C. 308. 

Browning Case 

The petition in the Browning case shows that 
Browning, a member of the Police Department, 
was retired upon a pension on the 31st day of Oc¬ 
tober, 1927, as the result of injuries incurred in 
the line of duty, resulting in permanent shorten¬ 
ing of the left leg. He was given a pension of $75 
a month and claims an increase to $87.50 a month, 
the maximum pension allowable to a private of 
Class 3 to which the realtor belongs. The claim 
is made under the Act of February 17,1923, which 
Act is set out herein and was the basis of the 
Court’s ruling in the McDermott and Roberts 
cases. The petition also recites the ruling of the 
former Board of Commissioners upon the Act 
quoted to the effect that it was the ruling of the 
Commissioners that this Act entitled all pension¬ 
ers to the maximum allowance, that is, one-half 
the basic pay. 

The answer to the petition sets out that the Com¬ 
missioners increased pensions of all those who 
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i 

made application who came within the ruling of 
the McDermott and Roberts cases, but that ruling 
was not intended to apply to pensioners of recent 
date but only to old pensioners who were on the 
pension rolls at the time of the passage of the Act 
of 1923, or so closely thereafter that they! were 
included in the Order of the Commissioners grant¬ 
ing the maximum pension to all pensioners.! The 
question of law thus raised was argued before a 
justice of the Supreme Court of the District of 
Columbia and the trial judge held that the ruling 
of the McDermott and Roberts cases applied |to all 
pensioners both old and new and the relatof was 
accordingly placed in the same class of McDermott 
and Roberts. 

I 

Hogan Case 

Hogan was retired from the Fire Department 
as unfit for services and suffering from tubercu¬ 
losis. He was retired about the 15th of October, 
1924, upon a pension of $50 per month. 

i 

Toms Case 

Toms was retired from the Police Force Aug¬ 
ust 15, 1928, upon a pension of $50 a month for 
tuberculosis of the skin. 

In each of the above cases mandamus jwas 
awarded ordering the relator to be placed upon 
the pension list with a maximum pension. There 
was an appeal in each case. 

i 

i 

i 

Assignments of Errors 

The assignments of errors are similar in each 

i 

case as follows: 


i 
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1. In awarding the writ of mandamus to the 
petitioner. 

2. In holding the petitioner to be entitled to a 
full pension. 

3. In holding that members of the police force 
retired after the passage of the Act of 1923 
were all entitled to full pensions regardless 
of the disabilities suffered by them. 

Argument 

The history of the pensions is set forth in the 
opinion of this Court in the McDermott and Rob¬ 
erts cases and the condition of the pension system 
which led to the passage of the Act of 1923. The 
situation was briefly this,— 

Under the pension laws existing prior to 1916 
pensions awarded in individual cases were small. 
The maximum pension for a total disability incur¬ 
red in line of duty was $50, for a fifty per cent dis¬ 
ability $25, etc. Under the Act of 1916, reorganiz¬ 
ing the pension system, the Commissioners were 
permitted to grant pensions not to exceed one-half 
the basic pay received at the time of the retire¬ 
ment. The result of this and subsequent laws was 
that the old pensioners were receiving $50 a 
month for a total disability and those pensioned 
subsequent to 1916 very much more, in some cases 
for a total disability $87.50 a month. This was 
very obviously an inequitable distribution of the 
pension funds. All of those who were totally dis¬ 
abled, whether old or new pensioners should be en¬ 
titled to the maximum pension and those fifty per 
cent disabled to half of the maximum pension. 
But there was no way in which this could be done 
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under the then existing laws until the passage 
of the Act of 1923 set out in the petitions,! and it 
was the object of this Act to equalize the pensions 
and to provide that all pensioners should receive 
the same pension for the same disabilities, a^id this 
was all that the Act was intended to accomplish. 

For the convenience of the Court the Act! which 
is a short one is here reproduced: ! 

i 

“Be it enacted by the Senate and Slouse 
of Representatives of the United States of 
America in Congress assembled, That on 
and after the passage of this Act all per¬ 
sons upon the pension rolls of the police 
and fire departments of the District bf Co¬ 
lumbia who were granted relief in accord¬ 
ance with laws enacted prior to December. 
5, 1919, shall receive such relief as lis al¬ 
lowable under existing law, and all persons 
now or hereafter receiving relief froin the 
policemen and firemen’s relief fund shall 
also be entitled to all pension benefits re¬ 
sulting from any increase in pay that has 
or may nereafter be granted by Congress: 
Provided , That no arrears of pension; shall 
be granted for any period prior to ap ap¬ 
plication for an increase in pension Under 
the provisions of this Act: Provided fur¬ 
ther, That any widow entitled to relief 
from the policemen and firemen’s belief 
fund may hereafter receive not more than 
$60 per month. ; 

“Sec. 2. That all Acts and parts of Acts 
to the extent that they are inconsistent 
with this Act are hereby repealed.” 

i 

[NOTE.—It should be remarked here that this law wa^ mis¬ 
quoted in the petitions of the McDermott and Robert cas^s and 
the attention of the counsel for those relators and the rqlators 
here, called to that fact but the same mistake is made in the! pres- 
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ent petitions. The omission occurs in the second provision read¬ 
ing,—“shall also be entitled to all pension benefits resulting from 
any increase in pay that has or may hereafter be granted (by 
Congress; Provided that no arrears of pension shall be granted) 
for any period prior to an application for an increase in pension.”] 
The portions in parenthesis were omitted from the Act as quoted by 
the relators. 

A brief analysis of the Act will show that one 
purpose of the Act, as said above, was to equalize 
the pensions of those suffering from the same or 
equivalent disabilities. The first provision of the 
Act is that all persons upon the pension rolls prior 
to December 5, 1919, should receive the “relief as 
is allowable under existing law.” The Act of De¬ 
cember 5,1919, was an Act increasing the salaries 
of firemen and policemen and, therefore, under the 
provisions of the Act of 1916, increasing allowable 
pensions, as pensions were based upon the pay re¬ 
ceived at the time of retirement. This meant that 
the old pensioners should be treated as if they had 
been pensioned under the later law, that is under 
existing law. There is nothing in this provision 
which even remotely indicates that it was the in¬ 
tention of Congress to award all pensioners a 
maximum pension, that is, to pay a man who is 
completely disabled on the same footing as a man 
who is suffering only a slight disability which 
might impair his usefulness as a policeman or fire¬ 
man, but only partially impair his ability to sup¬ 
port a family. 

The next provision is that all persons already 
pensioned or who might thereafter be pensioned 
should be entitled to all increases in pensions that 
would result from increases in the pay of the mem¬ 
bers of the police and fire department. This is an 
extension of the benefits of the first provision. The 
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first provision gave them the benefits of all relief 
under existing law. The second provision was a 
grant of increases in pensions that might arise 
from increases in pay granted after the passage 
of the Act. The first provision carried the grant¬ 
ing of benefits due only at the time of the passage 
of the Act. The second provision extended these 
increases for the future. 

The remaining provisions of the Act are npt ma¬ 
terial to this discussion. They consist of a pro¬ 
vision that no arrears shall be granted prior to ap¬ 
plication and provision for widow’s pensions. The 
observation is repeated that there is nothing in 
any of these provisions which remotely justifies 
the conclusion that Congress intended to give to 
all pensioners a maximum pension. To do so, ap¬ 
peals to counsel as a most inequitable distribution 
of the pension system, paying a pensioner With a 
slight disability upon the same footing as a man 
who was completely disabled and unable td earn 
any support at all for his family. 

In conformity with the ruling of this Court in 
the McDermott and Roberts cases the Commis¬ 
sioners proceeded to grant full pensions to all old 
pensioners who made application. When, how¬ 
ever, new pension cases arose there were difficul¬ 
ties applying that decision unless it meant that all 
pensioners, irrespective of disability, were intend¬ 
ed to be granted a maximum pension. This would 
create such an inequitable pension system and be 
so disruptive of the working of the pension laws 
that the Commissioners were reluctant to accept 
this result. The three cases pending here ajre re¬ 
cent cases and are brought to determine whether 
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this Court intended such far reaching results as 
claimed by the relators here. 

The reluctance of the Commissioners to follow 
the decision of this Court to the extent claimed led 
them to apply to Congress for legislation which 
would clarify their powers in granting pensions. 
Congress acceded to their request, and the result 
was the passage of the Act of July, 1930, restor¬ 
ing to the Commissioners the powers reposed in 
them by the Act of 1916 of adjusting pensions. 
That Act was an Act again increasing the salaries 
of firemen and policemen and automatically by the 
provisions of the Act of 1923 increasing the pen¬ 
sions heretofore granted. 

Section 6 of the Act of 1930 is as follows: 

t 

“The Commissioners of the District of 
Columbia are hereby empowered to deter¬ 
mine and fix the amount of the pension re¬ 
lief allowance heretofore and hereafter 
granted to any person under and in accord¬ 
ance with the provisions of section 12 of 
the Act entitled ‘An Act making appropria¬ 
tions to provide for the expenses of the gov¬ 
ernment of the District of Columbia for the 
fiscal year ending June 30, 1917, and for 
other purposes/ approved September 1, 
1916, and Acts amendatory thereof.” 

The complete Act is set out in the appendix 
hereto. 

t 

i 

Discretion of the Commissioners to Award Pen¬ 
sions Under Provisions of Pensions Laws 

The Act of February 25, 1885, 23 Stat. 316, 
gave the Commissioners power to award pensions 
“not to exceed for any one policeman or fireman 
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the sum fo $50 per month.” Similar language 
was used in the Act of February 28,1901, 31 Stat. 
820, and the Act of July 11, 1896, 29 St^t. 404. 
The last pension law was the Act of September 1, 
1916, which provides: 

“Whenever any member of the Police or 
Fire Department of the District of Colum¬ 
bia shall become so permanently disabled 
through injury received or disease contract¬ 
ed in the line of duty, as to incapacitate 
him for the performance of his duty Or hav¬ 
ing served not less than twenty-five years 
and having reached the age of fifty-five 
years shall for any cause become so per¬ 
manently disabled as to incapacitate him 
for the performance of duty and shall have 
written application therefore and said ap¬ 
plication shall be approved by the Commis¬ 
sioners of the District of Columbia Or hav¬ 
ing reached the age of sixty years, in the 
discretion of the Commissioners, he shall 
in either event be retired from the service 
thereof and be entitled to receive relief 
from the said policemen’s and firemen’s re¬ 
lief fund of the District of Columbia! in an 
amount not to exceed fifty per centum per 
year of the salary received by him at the 
date of retirement.” 

Then follows a provision for widows and children. 

i 

This act further provides that the retiring and 
relief board shall submit in each case a report of 
its findings to the Commissioners, “and said; Com¬ 
missioners shall have power to approve or disap¬ 
prove or to modify such findings or to remand any 
case for such further provisions as they may deem 
necessary.” 
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This act also continues a provision that the Com¬ 
missioners may order any pensioner who has 
served less than twenty-five years to appear and 
undergo a medical examination as a result of 
which they may continue, increase, decrease, or 
discontinue such pension. 

The Commissioners have the power under this 
act to discontinue the pension where the pensioner 
has been convicted in any court of competent juris¬ 
diction of a crime involving moral turpitude. 

It has been the custom under these laws as in 
other pension laws to grant pensions in proportion 
to the disability incurred, the standard usually ac¬ 
cepted being that of a man incapacitated for 
manual labor, as the large body of pensioners be¬ 
long to the class which supports the family by 
manual labor. If a man is totally disabled for the 
performance of manual labor it has been the cus¬ 
tom to grant him a full pension under the law. 
At this time a full pension is one-half of the basic 
pay. If a man is not totally disabled he is awarded 
part pension in proportion to his disability. 

This was the uniform practice until the passage 
of the Act of February 17, 1923, equalizing pen¬ 
sions of firemen and policemen. The object of 
this act was, as stated above, to raise the pensions 
of old pensioners who were receiving small 
amounts, so that they would be the same as the 
pensions of those receiving pensions under more 
recent laws which grant larger amounts. A for¬ 
mer board of Commissioners erroneously inter¬ 
preted this law to mean that all pensioners should 
be granted a full pension irrespective of whether 
they were suffering from part or total disability. 
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i 

i 
! 

It will be observed that in these various acts 
there is no limitation upon the discretioii of the 
Commissioners in the awarding of pensions save 
only that pensions shall not exceed a certain 
amount. The maximum is fixed but not the mini¬ 
mum. The Act of 1923, before referred to, pro¬ 
vides that all pensioners shall be entitled to all 
benefits resulting from any increase in pay that 
has or may hereafter be granted. j 

The Courts have never attempted to interfere 
with the discretion of the Commissioners in fixing 
pensions save only that where a member of either 
the Police or Fire Department has received an in¬ 
jury or disease in the line of duty the Commis¬ 
sioners are bound to award the pension ^nd can 
not arbitrarily refuse it. j 

Rudolph vs. U. S. ex rel. Brosnan , 41 App. 29. 

Rudolph vs. [/. S. ex rel Stuart , 36 App. 379. 

Macfarland vs. Bieber , 57 App. 513. 

i 

It has been the invariable custom of the Com¬ 
missioners under all the pension acts to grade pen¬ 
sions according to the amount of disability incur¬ 
red in line of duty. It is apparent that section 6 
of the Act of 1930, quoted above, restores! to the 
Commissioners this power of grading pensions. 

In fairness to the trial court it should be noted 
that this Act of 1930 was not before the Court 
when the cases were decided. 

WILLIAM W. BRIDE, ! 

7 i _ 

Corporation Counsel\ D. C. 

VERNON E. WEST, j 

Principal Assistant Corporation Counsel\ D. C. 

F. H. STEPHENS, | 

Assistant Corporation Counsels D. C. 


I 
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Appendix 

[Public—N o. 489 — 71st Congress] 

[S. 2370] 

An Act to fix the salaries of officers and mem¬ 
bers of the Metropolitan police force and the fire 
department iof the District of Columbia. 

Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled , That the annual basic salaries 
of the officers and members of the Metropolitan 
police force shall be as follows: Major and super¬ 
intendent, $8,000; assistant superintendents, 
$5,000 each; inspectors, $4,500 each; captains, 
$3,600 each; lieutenants, $3,050 each; sergeants, 
$2,750 each; privates, a basic salary of $1,900 per 
year, with an annual increase of $100 in salary 
for five years, or until a maximum salary of $2,400 
is reached. All original appointments of privates 
shall be made at the basic salary of $1,900 per 
year, and the first year of service shall be proba¬ 
tionary. 

Sec. 2. That the annual basic salaries of the 
officers and members of the fire department of the 
District of Columbia shall be as follows: Chief en¬ 
gineer, $8,000; deputy chief engineers, $5,000 
each; battalion chief engineers, $4,500 each; fire 
marshal, $5,000; deputy fire marshal, $3,000; in¬ 
spectors, $2,460 each; captains, $3,000 each; lieu¬ 
tenants, $2,840 each; sergeants, $2,600 each; sup¬ 
erintendent of machinery, $5,000; assistant super¬ 
intendent of machinery, $3,000; pilots, $2,600 
each; marine engineers, $2,600 each; assistant 
marine engineers, $2,460 each; marine firemen, 
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$2,100 each; privates, a basic salary of $1,900 per 
year, with an annual increase of $100 jin salary 
for five years, or until a maximum salary of $2,400 
is reached. All original appointments of privates 
shall be made at the basic salary of $l,900j per year; 
and the first year of service shall be probationary. 

j 

Sec. 3. That privates of the Metropolitan po¬ 
lice force and of the fire department shall be en¬ 
titled to the following salaries: Privates who have 
served less than one year, at the rate Of $1,900 
per annum; privates who have served more than 
one year and less than two years, at the rate' of 
$2,000 per annum; privates who have served more 
than two years and less than three years, at the 
rate of $2,100 per annum; privates vfho have 
served more than three years and less tijaan four 
years, at the rate of $2,200 per annum ;j privates, 
who have served more than four years land less 
than five years, at the rate of $2,300 perj annum; 
privates who have served more than five years, at 
the rate of $2,400 per annum: Provided , That pri¬ 
vates in class three on the effective dat^ of this 
Act who have served less than six years shall be 
entitled to an annual salary of $2,200; privates 
who have served six years and less thdn seven 
years shall be entitled to an annual salary of 
$2,300; and privates who have served seven years 
or more shall be entitled to an annual salary of 
$2,400. i 

Sec. 4. That no annual increase in salary shall 
be paid to any person who, in the judgment of the 
Commissioners of the District of Columbia, has 
not rendered satisfactory service, and any: private 
who fails to receive such annual increase for two 
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successful years shall be deemed inefficient and 
forthwith removed from the service by the com¬ 
missioners : Provided, That under such rules and 
regulations as the commissioners shall promulgate, 
the Major and Superintendent of Police and the 
Chief Engineer of the Fire Department shall se¬ 
lect and report to the commissioners from time to 
time the names of privates and sergeants in each 
department who by reason of demonstrated ability 
may be considered as possessed of outstanding effi¬ 
ciency, and the commissioners are authorized and 
directed to grant to not exceeding 10 per centum 
of the authorized strength, respectively, of such 
privates and sergeants in each department addi¬ 
tional compensation at the rate of $5 per month: 
Provided further , That the commissioners may 
withdraw such compensation at any time and re¬ 
move any name or names from among such selec¬ 
tions. 

Sec. 5. That, commencing with the effective 
date of this Act, there shall be deducted for the 
benefit of the policemen and firemen’s relief fund 
3y 2 per centum of the monthly pay of each mem¬ 
ber of the Metropolitan force, the fire department, 
the United States park police, and the White 
House police force. That hereafter, upon the sep¬ 
aration from the servcie of any such member, ex¬ 
cept for retirement as authorized by existing law, 
he shall be refunded the deductions made from his 
salary for said fund, and should any such member 
subsequently be reappointed- to any of such police 
forces or the fire department he shall be required 
to redeposit to the credit of the policemen and fire¬ 
men’s fund the amount of deductions refunded to 
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him. In the case of the death of any such member 
while in the service the amount of his deductions 
shall be paid to the legal representative of his es¬ 
tate, provided he leaves no widow or child or chil¬ 
dren entitled to and granted relief payable from 
said fund. j 

Sec. 6. The Commissioners of the District of 
Columbia are hereby empowered to determine and 
fix the amount of the pension relief allowance 
heretofore and hereafter granted to any person 
under and in accordance with the provisions of sec¬ 
tion 12 of the Act entitled “An Act making appro¬ 
priations to provide for the expenses of the gov¬ 
ernment of the District of Columbia for the fiscal 
year ending June 30, 1917, and for other pur¬ 
poses,” approved September 1, 1916, and Acts 
amendatory thereof. 

i 

Sec. 7. That this Act shall be effective on and 
after July 1,1930. 

i 

Approved July 1, 1930. 


(8197) 
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and Roberts cases, 58 Apps. D. C. 308, sets forth the 
facts just as they are in these cases. 
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ARGUMENT. 

The assignments of error in these three cases in¬ 
volve the same questions that were submitted to this 
court in the McDermott and Roberts cases, and the 
law of these cases was settled by this Court in its 
decision in those cases. 

, HISTORY OF THE CASE. 

Counsel for McDermott and Roberts selected the 
McDermott and Roberts cases as test cases for the 
decision of this court because Roberts retired after 
the passage of the A6t of Feb. 17, 1923, that is he 
retired on August 1, 1923, and McDermott retired 
before the passage of the Act of Feb. 17, 1923, that 
is on February 16, 1923. The purpose in having two 
cases brought was to meet the contention then made 
that there was a distinction between those officers re¬ 
tiring after the passage of the Act and those retiring 
before the passage of the Act. The Court determined 
the question now sought to be argued in the Roberts 
case. 

The opinion of this Court in the Roberts and Mc¬ 
Dermott cases, among other things, said: 


“The declared purpose of the act of 1923 was 
‘to equalize pensions of retired policemen and 
firemen of the District of Columbia.’ That this 
declared purpose is entitled to weight in the 
interpretation of the statute is too plain to re¬ 
quire citation of authority. The history of the 
legislation leading up to the enactment of this 
statute plainly discloses the conditions that gave 
rise to the act. Under prior legislation, as al¬ 
ready pointed out, there was a great lack of uni¬ 
formity in the amounts paid pensioners in the 
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same class, due to difference in basic salary at 
the time of retirement and the supposed degree 
of disability. After declaring the purpose of the 
act to be ‘to equalize pensions,’ the actjprovides 
that all persons on the pension rolls ‘ydio were 
granted relief in accordance with the laws en¬ 
acted prior to December 5, 1919, shalj receive 
such relief as is allowable under existing law.’ 
The act then provides that ‘all person$ now or 
hereafter receiving relief from the policemen and 
firemen’s relief fund shall also be entitled to all 
pension benefits resulting from any increase in pay 
that has or may hereafter be granted bv Con¬ 
gress: Provided, that no arrears of pension shall 
be granted for any period prior to an application 
for an increase in pension under the provisions 
of this act.’ . (Italics ours.)” 

(58 App. D. C. 309-310.) j 

It does seem a great pity that administrative of¬ 
ficers and counsel for administrative officer^ should 
continue litigation in the face of a decisiob of the 
highest court in its jurisdiction when that decision 
does not suit their whims or satisfy their fancy. It is 
not what those administrative officers as Commis¬ 
sioners of the District of Columbia think about this 
decision, nor is it what the corporation counsel or his 
assistants think about it. The decision has bqen ren¬ 
dered, it is the law of the case, and it should be ac- 

i 

cepted. I regret exceedingly the necessity pf again 
appearing before this court in a case in which it is 
asked to reconsider a question which it has heard, 
considered, determined and decided. 

Counsel has annexed to his brief as an appendix a 
recent Act of Congress, and I assume that it is the 
intention of counsel to call this court’s attention to 
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section 6 of that act, wherein Congress has under¬ 
taken to place in the Commissioners the power which 
it took from the Commissioners under the Act before 
the Court. When Congress undertook to disturb the 
contract already in existence between the police of¬ 
ficers and the District of Columbia, it certainly under¬ 
took to and did attempt to impair the obligations of 
a contract and its action in so doing is void as in 
violation of the Constitution. That question, however, 
cannot be considered in this case. A case will be filed 
and heard in which that question will be raised, name- 
ly, the constitutionality of that act in view of that 
language. 

The decision of the lower court follows this Court’s 
decision in the Roberts case, and we respectfully sub¬ 
mit it should be affirmed. 

Respectfully submitted, 

W. Gwynn Gardiner, 

1102 Woodward Bldg., 
Attorney for Appellees, 






